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Dêar Sir ,

I aclÍlovJ'edgè receitrC of youi letter alated 3 ÀuguEC 1998 rdith
ê'lc].osures. Th.e ábove applidation was ?êgisterêA on 28 Àugnrsr: 1998
r.rnder file llo - 43157/98-

'Íhê aFIlllcàtLon i,íIl bê
Pêbr\rary 1998 r-rrrl€ss Èhe

Co4iseiolr alecidêr oÈltêirise -

In accordt&cê wíth thê Co|aoission's RuleB of Procêdlu.e, a siÍg'l.
-----_-aradFr-_fte- fiG|- Ctfr:lsaiosl, _ 

actfng as RapForteur, si1l -carry oÈt 
_ 

a
preli-uiaàÍ.ti è*àninaÈion of Ehis apElll.cat. j,o!t alril repor! to the
CoÍlrlitsioÍr on the quêstloÍr of iÈs adtnissibil.iÈy.

Íb€ CodDissl-on is lot pclea,rêÀtly i! sessioa bue nill ilêal Írith
Èhe casa Às seorl ès pracÈícàble. trhe !,roce€èiDgs arê prírnarily in
wriEing aEd tou lrill oaly be Í€quirêd to àttlro.t In parsoa if t'h.
C@issLon inviEes t ou to clo so. You wiLl ba iofot|lad of the
Ccdnlrsi,otr, s dêciBioll.

You ahould l-rrforo re 6f any cha.dge 1n youl or you! cliêaÈ'!
addt6Ês, Frlrtlrcrmore, you should, orr yóur oÍ.Ít r[olion, ibfo4r| Èh€
Cqtnirêior abouÈ rrry furtlr€E deraeloteDts r€êB.rd.ilg Èhe abov€ casê, aíÀ
tuhf,iC àrry rêIevanE coutit décj-siou, if èppÉopriaEe.

. FinaLly, a9 of 1 ttovetrbêr 1998 a ttee Eurqpean Coul.c of tíulta!
Rights uill Eèke oeer nosÈ of Èhe Cor6íssio!'s pending casè*filês.
Íhis ctiàngè is €rDêcirlly j,rnportatrt for docrurelrts conÉainêd irr Èhese
files, which may Èher€àfÉr bccomê accessíble to thê public ualegs ÈhG
9re6ident of the CourÈ decides o

SÈei j11

ádrq.. t-t la:

crDlSEtL [E t .agtotE
P.1r5 ltttt/|tttot'tro ciLE[

fIÀMcE

PoÍ thê secretary
CoÍímÍssion of

.ll l0rlaa.ar.2O.U

Èo Èhe Errropea'r
Hunart Rlq.hts

holdlrÉdtoaElr.e.n Àrt (o)rta..t5.!o
iïr íolltaltt-Í
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COMMISSION EUROPÉENNE OES OROITS DÊ L.FOfutME
EUROPEAN CAMMSSION OF HUtvlAN RIGHTS

CoËd rb ?ÉrAè- A.raíderltE
Sfaraoírg! ÊrEe

REOUÊTE

APPUCATION

pÍtaorÍ. at qdbdo|| rb faí{da 25 ó la Corvedon sr{ó.rmê d.a Dro[r d€ |tto.tr|ns,
alrd Cre dÉ rru.. € €! aa & RègL!Í|rÍ h€íiqr ó h Coffddon

,r*MÉd lèE,t W,Co.Étt rto'ttfunt, ni'rta.
.n hb 4 ttd tU d h hh ol P|Ef'dur d rt e'Ífltisd,í.t

poiÍ fT: Le pnàa.ni€ Éqrère cd un do6ríeít ir!|dq'E d ,sn !tÍ!d!r lroË ittlitr .t dhafoÈ.
fwa 4gf,rflhn b. tuttt*lryt cfr'lttííE'ra ad rntt ai3c, lotrÉnr' a'doofuardt

P.Z' !4
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14 STATE}TENT OF TEE FACTS

Josc Marir Sison ir r wEll-ktrowr Philippirc politician, poct md .choht,
wha hs for r long tirnc opposed rcpÍr,ssive rcgimcs in lhc Philippines,

h f968 MÍ- Sirm E{'irrlizcd lhG cmmudn perty of |fc fUiepacr
(CP.P) .nd bcclre iis fÍsr ó.ir|D[ urr hi! rÍrrst itr NownbcÍ 19yr.
It ilbout cvcÍ h.avfug bcar bÍoughl b tÍid MÍ Siron rpcnr rlmoct 9 yearr in
de!Êntion, d||Íitrg which he wos rclrcrsly toÍ$Ícd |[d 5 ycen of whió tc
spcnt itr .hnq:l coEpl€lÊ isohlion

Afrcr ttc dwlËll of thc l,Íucos-tcgtnc h FrbÍury 1996 Mr Sird r|t
ÍÊtersÊd by a presidearial order of Mrrch 19E6, Alter híB rÊhuÊ Mr Sison
deyotcd mósl of his tim€ ro literrry rnd scholrrly rdivilir* Hc was ep-
poincd proÈcsor of political strdice .t lhc Uoivcrsity of tllc P[ililpircr l[
Mlilh .od rcceiucd tàc Sodh-r&irn writ awrÍd frr his poeors rriticr in
pfisoo. II! wes incilcd by vrrions mivÊÍsitics !o lcc|!Íe on politid md
socio-<onomic issucr.

In ttc noa imc Mr Sison bccemc involvcd in lhc Neriourl DGorocnris
Fmnr (N,D-F), l[' oPpositioÍ orgrninrioa cncorrycsing fa pofilicd
mot e[€nt8 of the Philippincs, which .rrrrrudly cBl€r€d inb ncgo6adiils
with th" Philippine goveÍnmcnt In lh€ bcgidng of 1987 Íc8otirtioo!
betvícfl thc goveÍrElctrt and thc Nrtionel DcmocÍrtic FÍont colhFcd |nd
thê gov€rlncrt declrrcd rll-out rnd opcr weÍ on thc N.D.F.. ln J|t|u|Íy
19&7 Mr Sison G.IDG lo The NclhÊrlrds otr thc invilÍion of UlrEól
t niyc$ity in qdcÍ lo conduc rcacrrct. For lhd purpca tc rrr grencd r
Frmit to slry by lhê competcrt Durch authoriticr. DuÍirg 1987 erd f988
lhc slrugglc bclwcen tbË Philippinc govcllmc eld lhc ND.F. idrosifed.
ln sÊpledbc( 1988 Mr Siror i|' ftlely óttSd wiÉ brviry rcumcd thc
lc.dcrs[ip of |hr (íill frókldrl) C.P-P. |3 rtll |5 wilh plolhg b os€Í-
d|mw lb PhilipPiG SmÍEDGot Mr SÈoEb F spoí w.s rwotcd rd e
pÍicc wr8 pur otr his bcrd- Mr Sigor dccjded ro rpplt foÍ politic.l asylum in
Thc NÊthsÍhnds.

On OclobcÍ 26 198E MÍ Sisr ÍcqucíGd ro bc dnilEd |s . ÍrfrgcÊ |'d b
bc grmted a permit ro diy for pÍcrslry hutDrnitrriu ÍEes@& TbÊ rc$rcsl
was rej€clÊd by dcririoí of 13 July 1990.

O! 6 Augu5t 1990 Mr Sison 6lcd r rEquÊst for rcvision of ttc dccisioo of
13 July l99O- Ifqrw€r, rhÊ coDpebrl Dlnch dtltoÍitis hilcd b t*e a
dccisior oo rlF rcquclr of 6 /qquí f990. Or lhc b|sit of rrliclc 34 (2) of
thc Forcigncrs Act (VÍÊemdclingmwcl) itr foÍcê Í thlt tinê r ftiluÍc to
tatc r dccision on thc Í€quesl concêÍncd is cooridqcd to uounl to llo
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leicain of lb rÊqu€L From this 6divc t'cj(diotr MÍ Siloq h|r bdgcd
rpFG|l wilh tbê Judici.l BÉtrêhc of thê StriE Couldl o! 6 DcBoÈcr 1990'

WitNr thÊ Aemcryort of thrt pÍlcrdstÊ thc SovrfiDnrcnt hr! dlod lbÊ
rdvice of the Conmissim br Forcipor Afhin (AdvitmmnirrÈ Vrccm-
ddingc,rzrf€n). Th3 C.o[rnissitn did h!.Í th3 tpplic|[t oo 25 Fórury
r99i. Evcosrlv dris Connissim róÈrd the gocÍrcrt io íic& tD its
rinfrn of ttc rcgcst

Ncvcrthelcss, thc rcjcttion on the poÍt oÍ tho govcrnrnent wm nullificd by
tll3 tudiciel Brmchc oÍ thc StdÊ Couacil by iÈ dccision of lnh Dcc!|tlter
1992, no. RO 2.90.49J4.

tfuq,r\rcÍ, thc r€ffn ed EqíÀst for rcvisioo oo lhc p|n of Mr Sieoo uns
rgrh rcjccled by ttÊ govffÍír. t by ia dccision oÍ ?Áh of Merch l9ql. On
23 ApÍil f993 Mr Siron ryril +pedcd to thÊ Judtci.l Brancte of lhc Stlc
Council.

By decbim of 21 Fcbruuy J95, M RO 2.!R.m4 lb fldlid Eruchc oÍ
llc Strlc Comcil rulliftd ltc ggrrcírrtr€{tb dccisim of 2ólà of Mrttà
1993. .

On 26 of Iue 1995 Mr Siron h!! lodgÉd appcrl vilh €orrt rl ThÊ IIrgrc
(Aíondircenèlr8Ícchtbenk) aginst the rctural on ttp p.Ír of ltc EorrcÍ!-
m€ot to rimdy dccidc on his tÊqrcst foÍ Írvision of 6 August 1990.

By fudgcnurt of 29 April 1996 the oouÍl Sreoicd lhc {'perl rld .hcibi
that t!È gotrcÍlmedl hd b t*c e decision on lbc ÍcquÊst Íor revisiol of 6
AugÍst f99O within 6 wcc*r ftom tlre drlc ot iB judgcmênL

By dccirion of 4 ,unc 1996 the gover|lm3nt again dcridcd !o rGjEr drc
applicsltb rcqucst to bê rdmiltcd |5 r rEfrrgG€ rrd to bê gr|lrEd I Ftril !o
stry. ln additiol the govcÍDmcnl decidËd th|t Mr Sisoo wroH d be rcrt
bact io Thc lhilippics |s bng á lhcÍc *rÍÊ Íc|rw to ft|r giosaíion in
ths rÊtrls of the Rcfrrgcc TÍcrry of 28 l||ly 1951, |r rrlcodcd by lhÊ
Protocol of NG\v Yort of 31 Jrnurry 1967 or fcar of r tlc.lmc il vi,olli-
on of erticlc 3 of thc Europern Convention on llumln Righs. Fitrttly, lht
govêrnmctrt ordêÍcd Mr Sison lo lcave The Nclherlands.

Ffotrt tl|G gor/qunentb dccisbn Mr Sisor hes lodgÊd rgpcet vit[ thc ourt
al Tbc ltrguc (Anondissmentsechtbanl) oo 12 Augtl8t 1906. Tbs couÍt
d€cidcd lo re&r the carc to iE ó|5rbeÍ for thc uaiform applicatiol of the
taw (RcchtsscutEidkrmcr). By judgcment of ll ScptlmbcÍ f9r| thE
cfumbcÍ rejectrd Mr Sison's appcrl.

P:3/14
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I
ÍI. STATEMENT OF ALLDGED VIOIATION($ OF THE

CONYEI|ITION AT{I' OF RELEVANT ARGI'MENNS

1. Ai y.r |hcdy obsvcd i! foÍcgoitr& Mr Si$n h|r rcpcdly rórdrtsd
lo l[Ê conpctent t utó AulboÍili.s ruqu€str io bc dmittcd es r r!frryps md
!o bË gÍ[icd e pemit !o rt|y. Ir f995 Mr Sirol crmo clocc io hlvht
gÍd boó lhÉc r! FcdÈ Ou 2f Febmry 1995 tL rdi(id Bnrhc of
ttÊ litrlr Council ècidÊd hvouÍably wilh Í€Épcct !o MÍ Sisonr' rcqocrts.
Tb ludcid Brrnctc of És St.tc Cruncil too|( itr dccision uldêr rr!
tc.dilgË

l. Tên rsnzÈn vrp hÊl bcÍoco vrn ap!Éllant vooÍ zovcÍ d ir scÍiohr lerËn
dc efirtiitbe vrn ziin verzock om hctzicnine vm dc rcirêrirf h.or ds
vl[chElhr toc b hlcr" [With Ícspccl lo tbc rppcd of thc epplient rs hr
|s it is dirccted 8r thc rEjcction of his Íeq[csl for rqvision of thc rÈfurel to
bc adhincd rs e rcfrryocl.

II. Tbtr trzia:n vrl hct bcrocp vrtr {roclla vooÍ zovs d|t L rcÍiót tceên
dc rfipiizing vm ziin vcrzock om hceicning vrn dc scigcrins hcn cÊn
v.Írdn[ing rot vcÍbltf tG vcÍlcoro. lwith rc8pccÍ b rhc Tpcal of thc
qlPlic.nl ss f.Í rs it ir diÍ€ccd rt tbe rejcction of his rcqrrcst for $vision
ofrhc rpfusel to bc gr tcd r pcÍmil io íáyl.

2 Thc Íclcy.rt p!Ít6 of lhÊ Sirdc Co[ncilb dccisbn undcr the first hcedfu
rcd rs follow!:

"Gcaico hct vorrNld..rdt zal de Afthling
ugrel of de door vqwcctdet (subsidiair) gcgcvcn moti-
vcring om rpPel|alll op gÍond van .íikel 15, twcedc lid,
vm dc Vrceodclhgeowel, dc lFl.ling bt ltlcdcdard lc
rcigccn, toercitcud ir.

EocvEI dc Affclirg h€r dooÍ vrrwÊardcÍ gcdcldc bdilg
cd(r[l, nGdÈ gebt op dc dooÍ haÍ tcoooslrtccrdc s!-
wijzingcr voor pcrsoodijke contscten tusscÍ appcllrl! cNr
veÍGgafi$mÍdigcts ve lenoriíisctra orgl[itrti:s, f[ dil
- fudico nb is grgrrudcÊÍd d.l .ppclhí ir ocl rndcr
lmd dro ds PhinipÍncn zel rvorrdcn rocg:latcr1 niét Lidcn
lot hct gcrcchtvarÍdigd iuocpen v|n rÍtikel f5, nËcdc
lid, vm de Vrrcrndslilgcqw"t Hfrra st.t in dc x,Eg
drt ecn dergÊlijlÊ reigcring |ppeumt loc !e hicn dE
strijdig mct 8ltikcl 3 van hÊt EuÍop€cs VeÍdÍig lot BÊ-
scbcrming v|D dG RÊchbtr vm dc Mcrs Go dc Fldr-
mÊntcl,e VdjtÊdco, hiema tÊ noclrcr hel EVRlll, moct



>-sÈÈ qlJÉÉ re:eE
I U: r *?\J9

B6.vhu$tt.\hNAr&DElb

worden gaoordccld.

Mct dc FlhDl is dc Aficlirt mcdo op grond vra dc
ba Liermr ovcFpogene, DÊt l|trrc oÊt bct€*ting lot
hct vluchtclingschrp vd appelhol, v|n ooÍdccl drl d€@
bij rcntgkcêr naar dc Pbillipijro tcr ÍEëlc gr|vuÍ looÉ
ondcnrcÍpro !ê wotdcl ||s Éco bcMe|ilg itr ttriid trl l
.rtikcl 3 tre hst BVRM. De Aflcliry tomt iot it|r
oÍdcGl dí trt t€ëlc !Êv.rÍ v||(ator |pFtlrra yrlcrl,

^ns..clijlíê of vercdqcada Uóradoli4cn of rtraftn
bacn, op grood vro ccl 'friÍ bahrcÊ' rls ernglgoven
door hÉt Euopes3 Hof voor dc nÉchtrn van dg Mans itr
zijn errcst yrn 7 juli 19t9, RV f989, 94, in dc ztrt
SocÍiÍg. Is conmral aldus dc conclueic bcrÊih dat ÊÍ ÍÊèl
g€va,rr vsÍ o!trl3n*lijlc of qncdacndc tcUdclÉqgFo
of *nftn b.al.|t, da! i5 Gr vffi cca mdac rfrrcgiry
E6EEo br bclrog vm appellent derrvrn gdtÍljwaÍd lc
blirvcs ctr hcr dooÍ \reÍwcÊÍdff .argcyocÍdê belang vm dc
Ncdcrtadse Sfert bii triet-tocldirg gcên ruimrcr gclct op
hct abeolslÊ trÍalÍeÍ vm hêl in rÍtikel 3 vm hcr EVRM
nreÍgclègds vÈÍtod, dat in he|zclfrb 8ÍÊst in dc zs.f
SocÍilg is bÊktc$toond,

IfrcÍuï volgf dÍ de hc$Írda mI 09 dit Frrr
rict in írd f|[ btjvEn-"

['b vicw of tbe foÍsgoing the Judicial Bra[chc win rcnt
ilvÉrtigats vhclbèr thq rcrsonr (dtem.tiwly) pmvidcd by
ihÊ de&nd.rr rr tuÍlci€ot for rcfusing lh. applical b
hê .drdficd to flrc lilelM|n& on lhc b|sis of rÍddê r5,
ccod pngnph, of thc FocignrÍs Ád.

AIho||gh dE ftdicid Bructc tqgnitEs thc id8Íe3t Frt
for[rd by OF dcfcrdsil, i! Ybv rbo of thc hdicatiols
buud by th! dÊftdrnt of Frsorrl oontrcb bcrwccn fte
rpplic.lr ud rlprcs€Dtrlivcs of ÈÍÍ!Íistr oryuisalioq
rhis crtrÍot h.d to r jtrstifi€d Ítli|!€c on .íi.lc 15, ic-
cord prngr.ph, ol ltc Forcigncre Act - if it is lor gr-
Ímtu€cd lhÍ $Ë elical will be .d6iu.d b lrolhcr
counrÍy |hr[, óÊ Phillippincr -. Ttis is so bcceure srch a
r"fr|ssl io dmit ths lt|plic| muí bc con$ideFd to be in
violuion of erricle 3 of the EuÍoFan Cotrvcntian for the
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Ptot3cli.tr of llumrn Righb or Fud.ncrt l Frccdosr+
bercinrfrcr: ECRM.

Thc Judicirl BÍdc sgr€Ês with th3 rmlicrnt, dro on
tho brsir of thc forcgoin& in p.ÍtiarhÍ wi|l l€+ed |o rhc
rcfrrgcc lrtrs of thc +plloat, lid he rs |lo ÍEd rLt
of bcbg srboirbd b r lÍc.lrtÊdl in vbhlion of :rticjs 3
of rb ECRIí qror rotum !o ttp PhtuipiD€., Thc Jrdicirl
Bnrrctc oucs b dË corclu3lotr |tí thc r".l Íirt wtich
Éc |ppncal ft{Í!, coÉirE of inhm'tr or degrrdiq
tGrro3|t o( Froishml, on thÊ b|sir of e "feir brlelce"
,r sÊt foÍth by thc Euopcrn Courr oÍ llum||l Rightr h its
jndgForcBr of 7 luly 1989, RV 1989, 94 in rhc è|sc oÍ
Socrhg" O[e it ta5 bcco mlded, ft.r tbÊrÊ crisi. r
tcrl dlgr- Íor inlumo or degrding t€rbrê or 1nr-
nishocnt, &ÊÍe is ro longêÍ Íoo[| for a urcighing of thc
idenct of ttÊ rpplicmt to bc safrgurrdcd rhcrcfro[r |td
rhê iltcrtd, por ÍoÍwrrd by tfe defcnde4 of tb Kilg:

. dom of thc Nalcrlrds in Don-sdnitrD€ê, t*ing itto
.cco!trt lhe rbsolulr aha$ctcÍ of thÊ probitiotr co .ircd
in ertíclc 3 of thc ECRM, wtrich *a! stÍr66cd ir thÊ srmc
jdgcnrtrt ooEÍdng thc ca$ of SocÍing.

It follosB ftom thc forgoing |her ako in this rcsFct tte
cortasicd dÊcision cartror ímd.rl

3- Uds fhÊ tcÉrd hÊdiry ltc Judiciel Brrnclc of Sua Councll dccidcd
.r follow!:

'A gczico dil odcrdocl v.n dc bcsftÊn t crtircht
cctst n|rr bctorê|l krn $ordên bcooÍd€èI4 lJd4 bckcnd
is gewordcn crclkc beslissing uiieildelijk op hct vcÍzoêt
vra rpgcllut om bclrtilt els vluclrrclilg i6 gcnoDcn cr
op rcllc grudcrr di. b€sli$irg bcÍusl, zict dc Áf&lilg
in dc vcni6ligÍ.9 vo de ucigerfu oln .ppelhnt rlr
vluchrclia3 toc E hlm voldocodc aanlciding om - op
dczelftc gondctr - ovrcl !s ga.n tot vcmictiging vm dc

o0 ryFhrt ecn vergunning lot rrctblijf tB
vcÍlcrcn".

[Ar ttb prrt of thÊ cooracd deciskn c|n only b3 judgcd
@uÍoly .fr.Í if hrs bccomc loown rrhich ècision
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evcnfdly ir tekcn on thc Íequ6t of tha ryplicant to Sc
eóni&d rs r t€frÍgF€ .trd wtrt lhs Frfds ÍoÍ lbt
dcdsirn |rEr accoÍdiry lo the Judkid Bruchc lbc rnnul-
mcrt of |[Ê rcfrllrl lo .dnit tlc |Pplic.st |! e reftgcc
@rtitrÈs luffiictrt gffod - ftr tlc s|D rcrsdc - io
.ko rrÍul lic rsfrrsel fhc gnnr Èc lpplicrnt a FÍmif io
Ítry.l

4. Dc.pftÊ lhis rmcquirucrl dcicfttr o liÊ plrr of ltc ,udbirl Bructc of
fhè Strls Courcil lhÊ conpcnicnt ruthoriricr first tcftlsad fo
te&c rny cnr dccision, ad subecqucotly - |ftcÍ bcirg odcrc.l by fu o['t
b do so - lool a Ícst dccision, but rg"itr decidcd to rcj€cl Mr SisoG
tÊqnctts !o bc rdmllcd |! | ÍÊfogcc end io bc !r.tr!cd . pqmil b cry.
CooroqEdly, fír Siril |8dn hrd lo lodgc |PpG|t will ILG 6ud 8l Thê
II|g$c (AfiordissemÉnt$rchlb.nk). Thc couÍt's chÍnbGr foÍ lhÊ lnifotm
elii:tim of tè lrw (fcOucafOdctrm) by jrd8ctnctrt of lf Scper-
bcr 1997 rcjcacd Mr Sisons eppcal.

lÁr Slmn rllegcr rh.t this latlq judgemGrt constltrtcr I viohtion of rrticlc
3 of lbe Europcea Oolwnrion" ir th.i il sid€slcF the coscqucoces of
|íiclc 3 of lho Eumpcan CoDv€dion which inescapably flow from thÊ
lbovc:mc|rtionÊd d€cision of lhÊ Judicid Bnacl|c of lhc Sl.t Courcil |!
wEll rr Êon lhc c.!ê-l8rv of lhÊ Europcan Oourt of llumr! Righlr,

5. Thc ThÊ ltr grc co[í rÍÍivcs rt its conclusbn oa ttc basis of a lirÊ of
rcesoning which in the vícw of lhe rpplicrnt is miit tÊ!" ïhe linc of
rcrsooirg of ftc fb Hrguc co!Ít ooupÍi'es ihe 6llo|9ir|g stps

Fira, in considgrtim lnrDbcÍ 14 of ils judgc Gor of 11 S@mbcr f997
thc Thc lleguc couí quot?s thê rbdve-mentioncd contidenlior of lh€ Ststc
Coucil amrdhg b whidr 'AlttÍntg! ths jrdicLt brrnch rccogni*s ttc
intErcst pul forrud by lhs defefld.nt itr vi€s' Eko of the indicrtiou Íound
by thc dcfcador of psÍsolat €ontscts betv€.n thc rpplicrot md É?fccttr-
livEs of bnorilts organitrthns, thi,t caarc! lead to e jurtiEcd ËlLo3e otr
|rticlc 15, s€.orrd p|rrgnph, of tho Forcigner' Act - if ir ii not gtrurtuc€d
lhrt tht ryplic8lr stll bc rdoittcd is rDrbr couriÍy lh|r lhc Phillipphcr.
This is so becruse nrch e Ícftsl io dmit rhÊ applicart murt bÊ colridcÍÊd
ro bG in vlolÍit! of enidc 3 d ltc Eurogcal Coovcolior 6r tlc Prolcain
of Humrl Righre on Flodrncntal Frccdomr, bÉÍêimfr.r: ECRM". Th,c Tha
fl'guc couÍt combincc thir oosid.rrt'toÉ orl lhr P|Ít of tb SraIc Oooncil
silh raothcr aÍg!írè . ln tlrc mcantime - i.c. itr the period befivËctr lhc
docirion of ttc Strte Council end lhc goceedingr bcfrrc tc Tlc tllguc
coud - tlc @r[p€tÊnt Drrtch euthoritics - thè defmdant - hd lct it bc
krown th.i thcy hrd dêciM nor io cxpcl MÍ Sison b his connlÍy of oÍigin,
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i.a Êc FhillhirÊs. Bccerrc thcy had arnouoed rhis dccisfrn oty dcr llc
eÍoecdiugr befoÍG lt€ Strc Council, tte SbE ConBdl - ro lhc dc&odrot
ugucd bcforc thc ïÏc ll gue coud - in teting its dccirion hed .trÍt d fiom
ItÊ poful of deFrtrc lbl thc oompcrcn Ddct itorilica irdcÉd did
ilird b €Jrpet Mr $irol b [ís coonty of origin ïb ïh. Hrg!è cflí
ry!.d wilh this lhÉ of rcrsodng on lhc put of lhc dcfcsdNnt rnd conclu-
dcd:

'ArtrtÊziao wwccrder eiet langcr vmncncu is ciscr uii
t! zctlqn cd er dcrhalvc vrn lchÉNditrg v|! ríilcl 3
EVRM glrtr Êpraks meeÍ kar zijo, ir |.n dË lrrtstc zin
v|[ dc odcf, trdlsov€rwcging 1l gEctgÊgcY!! ovrÍsL*
Èg "- 

O" Afdcling rcchEp!".* ds bcietcrir tomm &
qltvsll€tr. Nier lrnger kar gaíeld wodel drt aíikcl 3
EVRM cÍ ren in dc crcg ír.t det vcruruadcr gfiuit
nadit y|o dc hc[| in aÍtikcl 15 nr,€ÊdÊ lid Vw vcdceodc
bevoegdhcid om aan eirer loelsting als vhchiÊlíng tc
*rigercn.'

['rBecausc the dcfend&rt no longcr inrendr to elpcl lhc
rpplicant and bccausc, consequenuy lhËÍË c|rnot bc r
violltbn of erticle 3 ECRM .nymorr, lhe Lst Ecn|re of
tbÊ considcÍation on lhe prí of thc Srac Council quofcd
óovc, ",SrJcà a rcfitsal to adnit the adícant as a tzíar-
ge /íí,ast b anrtdercd ao b ia v'oladn 4 aficL i 4

C-anvsttim for ttÊ Protadfu líÍÍfiott Ridr,'
ad Futtdoncnul Freedons, larciulter: t E ECRLI.' -
[itrliG rded] hr5 lost itr mcrd!& lt c|r no l,ongrÍ bc
uphch thrt erricb 3 pobibis liG dcftodet b u!3 hiE
powcr undcr aniclc 15, second P.Í.gBph ForeiglcÍs /{81
to rcfrrÊ to admit lhB applisut as a rc.fugcc.'l

ó, O! bcÀalf of MÍ Sisor it is mbmibd ilrt thir li'c of Íceconing is
irooÍÍerr. F|$r of rll, thc rÍgument lhat lhc Stab Co[|ncil hd belcd its
dccisiu oq thc poim of dcprrt|Íe lbl tb dcfi!5drot lnlcrdcd to crpcl lhÊ
+Pli(:lr b hb couatry of origtn, is e mcrc sppoainm" ïh.t poilr of
d€porturc cal in !o wry be dedsccd from rha Statc Cauncilb dccirion.
RÍlcr lhat dEcisbr poirG iD lb opFsile dirËctio4 Ar rEy Írlq thc
soídiry of tàc Stdc Comcilh decirin is |!d lca Gs m poo
for doubt. Nor only tlc !3ntflcc in lhÊ Slltc Cormcil's dcaislotr, whió ltc
The llrgue couÍt aÍgues has loEt ils m€.nir5 but dro lhc concludilg psÍt
of lb SbiÊ Coorcits rbcbbn, qlot.d rbotq ctptidtly rEfcÍs to lbc nqít flt
to qàtil Mr Sison as a refugec. Similarln |r poird out rbar, ttÊ wholc
decirion of fhe Stele Council is trf urdÊÍ lhc bÊaditrg
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(W h rcspccr b thc pplicanr'r epperl ro &c ên6r |hat ir
ir dircdcd rl thG rsjcdion of hts rGquêsr Íor revirion of
a}c.rti@ b &it tim ls e rcfrrgcc".

hdccd, if il hrd bcca tt Sralc Courxilb brc bn lo lirÍt it d€cisi.r! !o
hc prdribitiÓtr b qel tfu applicut, it coutd ht ê simply sdd so, iÍCcd
of re,ftÍÍilg n te nfiiml b aAÍia, unlile tlrc Thc Heguc corn, $r Strtc
Co|H:il epparcntty docs rot w|rt !o engrgc h leg&l hriÍrpti[h8 |[d docs
mt distfugui*h bÊtqrcen thc Íighr lot b b€ crpcfhd ol tte ooo teaO ena
i}3 Íiglt b bc ednined otr tte othcr hud- FoÍm ttc point of ei€w of &c
€ficciivc polcction of humrn righ|s óG distiociioo lpheH by tÊ Ttc
ll|guc couÍf indccd co!íitut6 r nttFÍ .rtifici|l orc. For, if r peEon ,rry
lot bc e4|oucd - bccausÊ thqe is no othcÍ counhy w'reÍÊ hc oishe caa go
io rld bccause he oÍ sàÊ upon rctun to thc county of oÍigin would Ím ttc
rrd ridr of bcio8 s|tb!|itlcd to r trc sr€ in vioLtion of.íicle 3 of th.
Eumpaa Convcntin -, but 8t th3 r.Ee tims thc pclrol consrcd ir nof
admincd |' I rcfugce md is Ícfrrscrl I p€Ímia !o Etrh th.t Fror iD hct
tcga[y bïomcs . noa-pcÍror, or at lcast r lcaal vrcuun or r grcÍ lÊgrt
uc€trrinly is cÍe8tcd. Whilc fhe Statc Councith dccision anoidr euch r
s urrio4 lhe judgeÍrent of rhc Thc Hrgue couí in frct ctE Gs nró lcg&t
vtruuttr

7. Thë pocition t*c[ b,l ttc Th3 Haguc couÍt is dl tbc more rcnrrrteblc
bcceure fhc corí iGllf qrusstr wdiís concerÍes:

"Het is cch'icÍ belcid van verwccrdËr om indi.s zicb cctr
sitr|tb vmdoet det cr spnkc ie van gcgro|dc vrr"cr voor
t cÍtolging --... cn er gcea ender bnd is drt dc rsiclek€r
vil loclatqr, de vrceodeling toc !Ê lrÈtr ilr vlur.htê-
ting.'['Hoccwr, it is ttc policy of thc dcfqrdmt, if e
situstion ocqrs of fou# ftrr br pcrscoti{rn .,.. whib
no ohler county is pcpecd to admit thc |sylom rc€Lcr,
lo .dDit thè forcigrcÍ as a refugee.'l

And ftílermorc:

Pt6/14

'Her ir belcid van verurecrdcr om irÉira zicb cco rira&
vooÍdoeÈ wr.Íil cen vrccmdeling bij ErugllccÍ nlr hcl
lrnd van hcÍkomsr.h€l rcëlc g?vur toopr on&ÍcÍor?Go !e
wordcn aan ccn bGhrrdcling in BtÍijd met utikcl 3 vrn ha
EVRM, ecn vcrgundng tot verblijf zond€Í bcpcÍtingcn t
vcÍlencn." fll is th3 potÈy of t|l3 detcldanl if lh3 situr-
tio'n occtrÍs in wbich r fueignot upon rstun b rhc couo-
lry of oÍigin nlns thc r€al Íisk of bêitrg submin d to r
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hcrtmÊnt i! violrrion of rrliclc 3 of rhc ECRM, to gÍent r
pqmit !o llry withour linitrtionr."l

On thc brsir of tto forgoing onc would trve ÊxFsGd fhc Thê Hrg[! co[rt
to gr|rr Mr Sfuo.r rcqFís b bc dGifcd es r rcftgcc rod !o bc !Í.[Gd r
FÍní !o írt wióout tioitíimr, fÍo9'ws, tlE Go!Ír .lhfl! for |[ soGD-
tioo lo ttê gcncnl policy es formulelcd rbov€. Afror hrviag rct forth thc
policy !o admit r rrylum seekcn in lhe abovc-mcnlioned situetiou rr e
ÍcfugeG, the coult rdded:

'VêÍs€ctdcÍ hccff in bÊgtucl de bcvocg.bÊid om hicrop
a uiEoodcÍiry le mslco".
['Th rbeorb[t b FiEiplG hG thÊ powcÍ !o m*c .x-
ccptioas !o thi8-'l

Similarly with ÍGspccl b th. pohcy !o gÍant r Frmit io stry silholrt
linit lious ro Íor3igners in thc situ.tbn as outlincd rbovc, thc couí
obGctrrcs:

"vercrc€ÍdêÍ hcco cótor det oot in ecn
. dcrgclijkc cil!Íie hÊt vijfdc lid van artitel ll Vw van

toepassing i!: "HGl vcÍlcrigÍ van een verguuing lot ver-
blijf .... km worder grwcigrrd op gmndcn rm hËt rlgc-
mccn bchng ontlecnd."

['Hwsvêr, thc dcfcDdur h|s fu, lbrt rlso in nctr I
siruadm thc fi6h p.r.gr.ph of |Ílictc ll oÍ lhc FoÍcig!€Í3
Act is applicable: "Thc gtrÍiÍg of e pcrlnil io sl.y ...'
mÀy bc rËfused foÍ rcsloDÉ dcrived foÍn lhe gerlcnl
inlerest.!

8. In thc vfr:w of tbc qlicaf thc ThË II|gG couÍt lh[s €oÍro.ócs rPo[
ths absolute ch!Í..tcr of aíiítc 3 of thc EuÍoPcaa Convcolion. Wtib fbc
dccision of ths ![dicial Bnnch€ of lhc Srab Courcil gives drc considcnti-
on to thc rbÍolutc ch|I.cE of |ílclê 3, thc The ll|gua couí tsc$r !o irle
thc position lhrt rÍticb 3 is not sbslutc, brt jud | "little .bsohicí, h thc
vicw of MÍ Siron lbis position of ihc Ttc lLguc couÍt ir ulhtblÊ. A! Y.s
pointcd oui rbot G, thÉ Statc Council mlcd rher onco tbc oocludoo is
anived at tt t thrÍ" is e rcd dsl Íor hÈuman or dcgreding trcrtocoi of
Frnishmsnt, lhcrc is ro Íxrm rnymoíÊ foÍ lha wclghing of thc in&rcsl oÍ
lbe rpplicant !o be safcgusÍdcd thcrr&om on the onc hlnd and thc i Grctt
of th€ def€nddt on th€ othcÍ hrnd in not having r pcnon admittcd, taking
into rccount thè lbioluE óarsclcÍ of the FÍohibilion €onlriDed i[ rÍiclr 3
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of lb EÍlopG.E Cotrwalbo TbÊ ThÊ HrgrÊ csrÍt hrcrrcr, in -'ncirlcrer*
on 19 of ils judgcmsnr of tl Seprembcr 1997, simply hold8 lh.t lhÊ
órohrb clrreclar of Íiclc 3 of ltc E||Íopán Coollo in docs d bÍ a
lefu|sl to gnnt I peÍnit to st y, md wilhoul ftrÍ|!ÊÍ rrgummb ddr ltd
Itb poiDl of vlc,r ir in oonbmity wÍh lt3 c.F-Lw of tfrc Erropcm
Couí oÍ Humrl RiÉE

Itrowwcr, lhc TlÊ l||ggc courl docr rol malÊ |try IËËralcc 4 dl to tlc
Socring judgcmcnr of thc Europcan OouÍt of lÍrmu Righrr, on rticà thÊ
Strlc Cormril explhitly rclied. ln ils j@omeo in lte cesê of Socdrg
vcnus thc Unitcd Kirgdon of 7 Iuly 19E9 tha Europcra C-ouí hcld:

"Aíiclc 3 makca tro provisiol for crcsptiot$ |nd m
dcogetbn Éom il ir pcrmissÈb EdcÍ u& É b riG
of w|Í oÍ other a:riolcl ÊmÊrglncy. This absolutc pÍohi-
bilioo of tortlrr€ rnd of inhumm or dagÍrdilg traln.| oÍ
pnishrícÍlt uldcÍ the blms of thÈ Convcnlion shows thrl
article 3 enckiacs one of lhe frttd.nc al vrltlrcr of lhc
democntk ocictes oaking up tle C.ouncil of Europc.'
(e-onsi&Írtion 88).

It is this unequivocel rulilg upon which thc Slrlc Councits decirion ls
baed, blt which thc ThE H.g[c couís iudg@|É rÊcors b oDplÊicly
igÁorc.

Ftríhcrarorc, .frÉÍ ttc Slrle Courrilk dccisbn" but bcfure thÊ Thc tle8p.
corí dcdt rxith lhc c.ser thc E|tÍopern Csuí of llumen Rightr dclirrlrd iB
Ctrhd jdgeocnt of 15 Novcmber 199É In this í'|ph'l judgÊsÊat ltê
&rropce.n Court Éríh.Í had chdfied its Posíio. Lken in llc Socring cc,
h rhc LricÍ c.sc rtc Couí addcd lo wotds quolÉd rhotG:

"Ar moremcnt sbout ltc wdld b€comcs e-'or rnd qinc
takes on a brgsr i eÍr8tional dimension, it ls incrcrsir-
tly h lte intcrEst of .ll naliols thÍ ípcd oftrdÊ(; róD
íy abroad should bÉ btought to justic.. CuvsÍ|oly, rhe
cctablishmcNrr of safe hewls br frgilit Es won ml oly
rcsult in dangcr foÍ thê St l€ obligtd to hrrbouÍ thÊ pto-
toctsd persou but also reDd to urdcÍminc thc fundrtit.r
of Grtaditio&' (Co$ldÊntiotr t9).

In lbc Chrbel judgencol thÊ EuÍopê|tr Corí of llumrn Rigbrr clrriÍcd thir
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position iu no ceíain lcÍms:

"Arricle 3 enshrincs one of the moct frtrdemcntd vdues
of dcnosatic society (sêc thc abovr-mellioncd SocÍirg
judgÊnent, P.34, paÍ.grrph 88).' TbÊ C.ourt is well ewarc
of tle immese diffrrlcitiec frced by S €s in modcm
limes in gotccting óeiÍ commuritie.r ftom trÍrcÍist vio-
lcnce. Ilonever, even in Ocsé cirqmsraaceq lhc Con-
vention pÍohibits in rhsolutc lcmrs loÍtuÍc or inhum or
degrading tr€alment or pulishmc[r, irrespcctivc of thc
victimb conduct....Thc prohibition pÍovidcd by |Íiclc 3
egairsr ill-trcatmcÍt is cqually $6olutc ir orpulsim
cascs.....' (Considention 79 cn t0).

The Coun $Ên iddr:

'Paregnph 88 of thc Couí's above-mcntíoncd Soêdry
judgcment, which con€cmcd crtrtdiri,ofl to rh3 Unilcd
Stails, clerrly ald forceftlly exprcsses lhe abovc view. It
should not bc in&rrcd from thc CouÍ's remaÍks corccÍ-
ning the risk of rndcÍmining the foundationr of êxtrrdiri-
on, &s sct out in paragraph E9 of thc srm€ judgcmcnt, th|t
there is any room for balrncing lhe risk of ill-t€atnent
8gsbsl lhe ÍersolE foÍ erFrlsiotr in deteÍmidng wh€ther r
Srabb rcsponbility under aíicle 3 is engaged.* (Conside-
dion 8l).

The jrdgqment of Thc Haguê corí of 11 Se?têmber 1997 overlools .rd
complÊtcly ignore.s th€ cons"quarces flowing from thq absolutc ch.ÍrctcÍ of
arcticle 3 Es set out by thc Euíopcan Court of Human Rights, itr lhat lhe 11
Scpt lrbor 1997 judgcment allows e ucighing of itttcÍEEts wbich is lowar-
rmted in vft:w of thc absolurc chsÍector of adicle 3.

9. In sum, the applicanr rlleg€s lhrl lhe judgcmcnt of lhc Thê Hrgur couÍi
of lt ScprêmbeÍ 1997 constitut?s e violation of ríicle 3 of ttc Etttopcel
Oonvcnti,on bccausc il is ontraÍf to lhe c{se-ltw of thc Stetc Gouncil end
tte Europcan Couí of lluman Rights in lhat it urwÍrantcdly di*inguishc's
betwc€n thc probibition io eÍFl lhc spplicEnt on thc onc hand rad thc
rcfrrsrl !o admit lh€ rpplicanl rnd lo grant the spplicant a pcÍmil to siay on
thc othcÍ hand, whilc in the pÍocc.ss th€ judgcment allows for a wcigbing of
iDtere$ts contreÍJr to thc absolule chaÍactcÍ of áÍiclê 3-
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ld ftÊ f[rl jr.lgÊmcol il ttb cesc uns |hc jnrtgcmt o( lf Scflcobcr fgyt
by thc Thc Hrguc couÉ (AEondir$mcolsrcltb&t).

l?. Tb otL.r plcvrnl dcrisic i! lho FÍc.crt cuc rrp lidd oadÊÍ qucdin
2t.

t& Ttcc ir ro orhcr rypcaf oÍ tGmdy evrihbb to thc rgglicrn

19. Th3 objcrt oÍ the pÍÊsenr |F,plicslion is lo h|vc Êsbblilhcd thri rhc tljcdi-
o of lbe Fqueís o tbc prn of Mr Si$q b bG dDilEd |s e rcfrgcc rnd
io be gnnlcd 8 pÊÍmit to st y cosíitutc violatioor of rrficlc 3 of thc
Europeon Convcntbn rtrd thus !o inducc lhc oomFt|nt Dtrlch Aurlhoriti.s
!o ró 

'rt 
gnnt MÍ Sísonk tlqucels,

m. TbÊ rpplic|ll hrs lot sllbnitlrd rhc prc.seÍi complri fo |try olhcÍ procc-
&rc of irE ÍlE l ilGtÍ:lirm or rctoeotctrl.

2f, 1, beschikking Milisrcric van rustitie d.d. 13 juli 1990;
e hcrzicoingrwÍzodr (becuaaachrift) dd. ó .uguctu. 199q,
3. berocp op Rcdlrprret Reed vm Srera d.d. ó dccemb3Í 199q
4. advica AC!'f d.d. 25 fcbruari 1991;

. 5. uitcpnrf Rcchqra* R.rd vre StÍG 4d- t7 dFÍ'fi]trlÍ 194.4,
6. besdilting Ministcric vm Jurtitic d.d, 26 n.|rt 199!l;
7. bcrocp op Rcchrspraak Rrad v8n Stltc d.d.23 rpril 1993;
8. oitlpÍrrf RcchtipÍark Rrld vm Slr!3 d.d. 21 fóruri 1995;
9. bcmcp op Rrólsprr* Rrd vr StrlB d-d. 26 itmi f9qt;
10. ltitrpnek Rcchtsprsrk R|ad vitr Stito d.d. 29 april 1996.

2 ftc rppltrtt gctn io rtcoilre tlc Condrsillb dc€idoq i! Fngli.l


