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Europecs Hol voor clo Arehren van do Mans
12 okitohor 2004, ne GOGGH00 {Asmimdsson)
{Costa, Raka, Jungqwiart, Buikevyeh,
Thomaszen, Ugreldialidze, Blorgvinseon)
Nept Barentson

Rechi op aigandom. Wijziging arbeldsonqo-
sehilitheidscriteriam. Introkking invalidf-
teitzpensinon. Propartionniiteit, Discrimina-
tic,

[EVRM ret. 14; CVEM, Errste Pratacot art. 1

Asmundssons arbeidsongeschiltheidsiuitkorlag on
Dijlrehorende kindehijsfag wordon in 1937 inge-
lrokken als govalp van enn wijziging van bet
arbeadrongesciikthedsoriterivny, Boslissend is nict
fangrr cda ongeschuiktheid veor hat vobrpabqe
werk {zeamin), Mmaar do ongeschiktheld voor lonn-
vorinonde arheid in hor pigemoon, Asmundssoe
wirs on gon angaval in 1878 piot 1anger In staat ot
werk als zenman en ontving sindsdien con arberds-
apgosehikthaidsoitkering, Dasrinaast was bij in een
kantanrbasp werkzoam op de vasto wal,

Hat hof nverwearid dat arl. Y Berste Protocol persu-
myt dir premic hebben Dstpaid nan aen socialn
verrakering foen garsntic gealt op een uithornn
van con bepanid badiag. Het gant orom of het
rech op witkoring durdanin is ingaperke dat van
Ffen aantasting vaa de kern van ziin pensinen-
recitan kan woiden gesprokrn,

Hat hof goeft aany dat ey sprake was von con “eqgi-
tiarma zarnp” veor de fnanciéla positio vaa het pon-
sioenfonrs en dat de vitkering op grond van objoe-
tiowe rritera is hodindigd Voorts ward hat nisinan
arbeldsonqeschiktheidscriterivey  al topgepast in
andere bedrijlstakken en waren aok dr oudnrloms-
panzlvenan gekort in verband met de financie-
nngspeohlamon.

Hrt hof is ochier getrolfen door bt feie dat vavzoe-
kor bofroarde (o de kirine groop van 58 pitkenings-
qerochgden wier vitkeringen gehool werdoo stop-
geze!l ger 1juli 1997, Genoomde 7oigon over do
financidle posite van het fonds lijken maoeilijk te
rijmen mof hat feit dat de overgrote meoriderhesd
vAn de 68D wmitkoringsperpchfiqdon na 1 jidf 1487
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dosmitde uitkering Meven orlvongrn, tetwhl cen
klaino rainderheid donr algehule stoprething ward
geotrnffen. Drze ongalifke bohandetng maoks san-
nemeliftk dot de nangevochiern mantregel In strijd s
mot sri. 14 EVIIM. Deze omstandmphord s van
qgroo! gnwidcht bif de beoordoling van o propor-
Hinnatiteitsvraag in het kador von art, 1 Eersen Pro-
tocul

Her hof pordenlt dat de maatrogelen ten opzichte
van verzoaskar excassiof an disproportionant ziln,
wiat nict gercehivasrdipd woedt doot do qerechit-
vanrdigde algerneno belappen die door de ovor-
held zifn ingemapen, zelfs gelet op de mime
“margin af sppeeciation” vap de staac bif sociale
watgnuing Hat rou andors Zljin geuseest indint adir
vorzoekar glochte pen redeliike en rvanrfipr vor-
laging van de Ultkerinn Loir Zijn opoafogd.

Kartan Asmusdsson,
tegen
Hsland.

Provedure
(oo Rleil)

The facts

L The circumseances of the casc

& The applicant, Mr Kjartan Asmwndsson, i
an leelandic national wiio was born n 1949
and lives in Reykjavik,

T 1969, at the age of 0, the applicand com-
pleted his training a5 a mavigation officer ai the
Icelandic Collepe of Navipation and started
work a5 a seaman. This he continued (o do vn-
til 1978 when hr sustarned a scrions worlcacei-
dent onhoard a drawler. His right ey was struck
by a 200 kg stone object causing 4 componid
fraciure of his ankle. A4 a consoquence, he had
to give up wark as a scaman. His disabilicy was
assessed ac 100%, which made Iim eligible {or
adisahility pension from the Seamen's Penston
Fund (“The Pension Fand”), to which he had
paid preiminms inbermitiently from 1269 undil
1981. The asscssmend was made on the basis of
the criteda that apphed nrder wection 13(1) and
(4) of ih¢ Seamen’s Pension Fund Act (Act vo.
49/1974), notably that the claimant was unable
ta carry out the work hic had performed beforr
his disability, that his pacticipalton in the Fond
had been intended (o insore agamst this con-
tingency, and that he bad a sstained loss of fit-
ness for work (of 35 % or more).
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The apgplicant underwent regular disability as-
sesements by a physiaan accredited by the Pen-
sion Fand and was cach time assessed as 160%
disabled in refation ta his previos jab,

9, After his accident the applicant joined a
transpor compaty, Samskip Lid, as an office
azsistant, and is still employed theee as Lend of
the cloms depatment.

A. Logislative amendmenss leading to the appli-
cant’s loss of hue disability pension entitlements
1. In 1992 the afoprementioned Act Na 49/
1974 was amended by sections 5 and & of Act
nn. 44/1957, whicl considerably alicred the ba-
«is for the asiessment of disability in that the
assesament was to be basedd, nol on the Pension
Tund beneficiaries” inability to prrform the
sarne work, it work m general. The new pra-
visions had been enacted on the inittahve of
the Penston Fund and with reference to Whe
Fund’s linancial difficulties (according do an
audi, at the beginning of 199 the Pension
Toond had  a deficd of at least ISK
20,000,0000,0000), The P'ension Fund appliad
the new provisions not anly to persons who
had claimed a drsability pension after the Jate
of (heir entry indn force bud afso 10 porsons who
were albready in eaeeipt of a disability pension
before thae dare.

11. Uoder an interim prinision in section 5,
the above change to (he reference crilena was
nar tn apply for fhe first five years after the
commencement of Act nn, 44/1992 toa person
wha, before s enlry into force, was alteady 1o
ceiving a disabiliy pension.

17, Undar the new rales, a frest assessmend al
the appheand’s disabdity was eatricd ol by an
affically accrediled Pansion Pand physician,
wha conchuded that the applicant’s loss of ca-
pacity for work in peneral was 25% and thus
did nol reach the iminamum [evel of 35 %. As+
conscquentee, from 1 July 1997 onwirds (he
Pension Bnnd stopped paying the apphaant the
disability pension and related chitld benefits
which he had been eecerving for nendy 20 years
ever sinee the acadent in 1978,

13. According to information abtamed by the
Governmaent from the Pension Yond and sub-
mitted to the Courl, the applicant had bcen
one of 33 Fimd members who were receiving
chsabnly pensions iu June 1992 under the in-
Lerimy provision tn section 8 of Act no. 441992
{see paragraph 21 below). On 1 Tuly 1997 the

Sofar Mjtgrsrrs

total number of disalihity pension tecipients
was 689, This included Bund members who Jiad
not become entitled ta a disability pension wn-
til after the cornmencement of Act nn 114/1992
in Jume 1992, The cases of the aforementioned
336 persons recciving disalility pensions from
the Tond, who had acquired their cntitlement
tefore that time and were still drawing dizabi-
By pensions in F990, were reviewed in late 1996
and carly 1997 in the light ol (heir capaciiy fo1
general worle Altogether, 1M members of (his
groap of chsability pensioners had their bene
it reduced 1o July 1997 as 4 result of the new
rules on digability assessrent under Act no.
4471992 In the case of 54 Find members, in-
clucding, the applicant, the disablity ratiny lor
worlc in general did not reach (he love] of 33%
tegtired noder the Acl to retain enlitlernent Lo
dizability beneiit, and sn banefldl paymenis were
discontinued. The disability ratings o 29 merm-
berswere reduced from 100% to 50%aund thase
of 21 memhers from D% to 65%

14 The applicant insttted proceedings
apainst the Pension Fund and, in the alierna-
tive, apainst both the Fund and the Teelandic
State, challenping the Funds decision to lecmi-
natc the pagmenis fo hine. Tna jodgment of 12
May 1999 the Reykjavlle Disteict Court found
fn the defendants.

15. The applicant appealed o the Sopreme
Court, which by a judgmenl of 9 Decemnber
1999 upheld the judgnient of the District
Conrl

16, The Supreme Coarrt accepted that the ap
plicant’s pension rights under At Na 49/1974
wore protectod by the eelevant provisions of e
Tahndic Constitnlinn as puoperly  righds,
However, it considered that the measures ta-
Teen Wy wirinie of Actnn. 4471992 brad hern jus-
lificd by the Pension Lund’s fimancial difficnl-
ties. The Supreme Coarry srated:

““Ihe pension rights (hat the appellant liad
carped under Acl no, 49/1974 waere prokected
under what was then Article 67 of the Consr-
ttion {presently Arhcie 72 of the Consniution,
cf. Article 10.af the Constitationial Law Act.no.
8711995), Under the constimtional provision
referred to abave, ke conld nor be deprived tl.)f
those rights except tunder an uneguivoeal peo-
vision of Tat, The Court does nat consider that
scction 8 of Act i, 49/1974 pravided mwhori
sation for the [Pension Fund) Doard to curtail
the benefit provisinns; this could oaly be donc
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under an unequivocal provition of Jaw Nor
can the Unuart accept ihat the wording of wib-
section 1 of secton 13 of Act 0o, 4971974 mcant
that the Find member did got have an on-
cquivocal right to Iiave bis disability assessed in
terins of his capacity 1o do his previous jab,
The evidenee In the case shows that the Pen-
sion Fond had been operated at a considecable
deficit, snd that at the end of 1989 mare than
ISK 20,000 million would have boen needard
for the principal of the Gund, together with the
premiumns that it conld expect, o be suflicient
{1y counr ite commyitments, this estimate being
hased on an annual foterest rate of 3%. In or-
der to tackle this large deficit, the Fund's Roard
askeel for anendments to he made to the Act
under which the Fund operated. 1t is ciear that
the rednctian of the pension rights that resul-
tcd foom Actno. 44/ 1992 was based on relevam
ronsideratdons. Bven thonph that Act wits re-
pealed by Act no. 94/1994, this docs nat change
the facl that the appelfant’s legal position had
alrcady been determined by Act mo. 4471992,
Thre Conrt concurs with the Disicct Court’s
view that Acl no. 94/1994 did not constitnte a
valid legal anthorisation for making amend-
mients to the rights that (he Fund member had
camed dunag the peried of validity of the
farmer lepgsiation.

\The reduction actording 16 Act no. 441992

was of a peneral Bature as # treated in a com-
parable manoer allthost who enjoyed or could
eqjny pension rights. An adaptation prnod of
five yrars applicd fo all pensiobers, a5 staved
above. All thase who ean be considered 1o be in
a4 comparable sitwation have been treated
equally...”

B. Detarls on the applicent’s Inss of incanse

17. On { July 1997 the applieant lost pension
rights (disability and children’s anmuity bene-
fits} amounting to ISK 12,637,600, {...; Red.)

M. Relevant domestic lnw

20. Yn so far as relevand, section LML) and (4)
of the Seamen’s Pension Pand Act no. 49/1974
formerly read:

"1, Each Fond member who has paied premi-
ums to the Fund for the past 3 calendar years,
and for ar[cast 6 of the past 12 months, shall e
entitded ta a disability pension il he saffers a
lost of fimess for work that the sentor congul-
ting physican assesses at 35% or greates, This

64 {Ftspraten Sociale Zekerheld DB-D1-2005, a0, |
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disability asccssment shall be based mainly oo
the Fund membee’s inapacity to dov the job in
which he was engared and on which his mem.
bership of the Funa is hased, Despite bemg dis-
abled, no person shall be entitled to adisability
pension while retaining (ull wages for the job
that e nsed 10 da. or while receiving equally
Iigh wages for another job which grants pen-
ston rights, and the pension shallnever be high-
cr than the equrvalent of the loss of income de-
monstrably incurred by the Fund member as a
result of hix disability. [...]
4. a disabled person who appiies for a disabi-
lity pension (rom the Fund or receives such a
pension shall be abhiped o provide the Board
of the Fond with all the snformation on his
health zod carned income that is nevessary 1o
determine his right to reccive the pension,”
Under section 15(3) of the 1974 Act the apphi-
cant was cligible to reccive child benefis,
2). Section 5 of Actno. 441992 formerly read:
“Tor the first five years after (he commence.
ment of this Act, the disabrlicy assessment of
disability penstoncrs who already receive bene-
fit due o loss of working capacity before the
conmmcneement of the Act shail be based on
their incapacity for the job in which they were
previovsly engaged and on which their mem
bership of the Tund s based, but after ihat time
1t shall be hased on their fncapacity for gencral
worle. Farthermore, the chanpge in the child
bencfit catitfament of the recipients of disabi-
Iity pensions resulting from seetion 8 of this
Act<hall not take cffect until five yenrs after fhe
commenvement of the Act.”
22, Act no. 1971974, as amended by Act no.
4411992, was replaced by Act na. 94/1994 when
it rmtered iato force on [ Septernber 1994, Al
the provisions covering the basis of disabihity
ponsions and child henei payments were re-
moved from the Act andl indladad io Repula-
tions oa the Seamen’s Pension Pund, which
also entered mio force on 1 Scpteraber 1594,
Acrosding 1o the Governmeng, this did not af-
foct the applicant specifically, <ince the meestm
proviston of Act no. 4471992 siill applied to his
sitnation wadl 1 July 1997, The applicant con-
tended that the interim provision had been cc-
pealed o1t 1 Seprenber 1994,
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Thelaw

1. Alleged violation of Article ! af Protorof Na. 1
to the Conventiont and of Arvicle 14 of the Con-
veriizan

23, The applicant complained that (he discon-
tinuation of Jus disabilily pension had given
rise la a violation of Article 1 of Prutocol No., |
1o the Convention, oh ils own and in eonjunc-
lion with Article 14 of thc Convention. {..;
Rod.)

24. The Gavernment disputecd the applicant’s
allegation and jnvited the Court s And that no
violatiow bad occurrsd in the present case,

A. Alleged violation of Artide } of Protocol No.
}

1. The applicant

35. The applicant argued that his pension
rights {cl] within the scope of protection of Ar-
tictz 1 of Protecal No. | and that the national
measures depriving him af these rights entatled
an.interference with his poicefol enjoyment of
possessions within the meaning of this pra.
S0N.

26. Theapplicant furthee subsnitied that, con-
trary to former Article 67 {currendy Article 72)
af the Teelandic Canstiimion, (he deprivation
of his pension rights had not heen hased vn
any cleatr and unequivocal national legal pravi-
sion. Indecd, the measnre had been taken with-
oul any legal anthority. The retroactive apph-
antion of the new roles had been fovmded on
a interim pravision which had been repented
thrce years before the authorics in June 1997
decided to (erminate bis pension, Thus, the in-
terference with his peaceful enjoyment had
been unlawful.

27. I the applicanc’s vicw. tlicre was no Tea-
sonable relationship hetween the interference
and the intevests persuad, Accarding to Gigures
snpphed by the Governinent, 3l the maierial
timc theee were 689 persons veceiving dixabili-
Ly pensians from the Pension Pund. The appli-
cant was o of 54 individoals who had last
their entitlemenl in similar crcumstances, a
tiny group constituking enly about 0.1 % of the
Fund’s total membership, which last year com-
prised 38,584 mncmbers. On any analysis, the
rostrictioms fmposed alfccred only a very small
minority and could Iy na means be regarded
as having been of any significant financial ad-

vartage to the Tund or as baving served the
purpose of the Fund.

28. No comparable resteictions had Heen im-
posed on the pension vights of other Fund
memberi. The conlested measure conld not be
describied as 2 gencral measure aimed il an un-
specified group of persans in secordance with
the principle of cquality. Tn Lecland there was
no legal aradition of depriving, aclive pension-
ers of annuity dghts without the payment of
compensation,

79. The applicant refuted the Government's
sugrestion Wt his disability rating of T00% in
termis of hoss of fitness for work as s scamad did
not aficet his chanees of carning income to sup-
port limself throngh work an shore. The ap-
plicant stated that he had boen employed on
shore since 1978, b as his disability had sub-
slantially reduced his employment possibili-
tics, he had been emplayed in office worle for a
Iransport company on a salary which was only
a fraction of what he would have earned a5 a
seamait. Tven if he had continued (o reccive a
pension, his total income woald havebeen con-
sidcrably Jess than he wonld have had as a sea-
man.

30, The applicant stressed that his income was
irrelevant, As a resn't of the impngned mes-
sures, he had been totally deprived of his dis-
abilily pension entitlements. This wonld have
happened even ifhe had been unemployed. His
subsistence had bacome completely dependent
on his maintaiming his office job ashore,

31. Finally, the applicant sirongly objected 10
the Government's contention that be had not
anffered any financal loss in that, by reason of
the level of his income from employment, the
payment of  disability pension wonld normal-
ly have heen discontinued under sectian 13 of
the 1974 Act aceonding to the mles operated by
the Fund, However, to the applicant’s know-
ledpie no such miles had bren in force and -
ceasible at the material time, Indeed. any such
sules wonld have hecn inconsisemt with the
applicable legislation. The fact was that bhe
would bave received 4 mnch higher salary had
he continued 1o wark as a seaman, He hiad net-
ther retained a full salary for the job that he
wsed (o do nor an equatly high salary for ano-
ther joby. This was amply demonstrated by the
figuves that he had presented to the Court and
ta which the Governwment had nnt abjected.
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% The Governnent

32, The Governmenmt disputed the applicant's
submissions, It was clear that the legislative
amendments in question were the logical and
necossary consequences of the finandal posi-
tion of the Pention Fund at the material time.
Their aite was to serve the general interest of its
meinbers and the amendments had been anade
in accordance with law. The Government cm-
phasiserd ihatthe decision 1o adopt new coteria
for the assessment af disability applid i an
abjectve manner to all those who were in the
same postion. The changes made had beendin-
stigated by the Fund’s Governlog Roand, com-
posed of representatives of employers and cm-
ployees, including dinse of the employers’ or-
ganisation of which the upplicant was a mem-
brr.

"The purpose of « disalifity pension paid from
the Fimd was indispmably to provide foancial
assistance to those who had had their warking
capacity rethiced and who had need of spedal
assistance m order to ensure (heir subsisicnee.
[n instances where this maiteted, recipicnts of
a disability pension wonld he given time to
adapt (hemselves to changad conditions, nota-
Lily through the provision of to-training, irre.
spective of whether they had started @ receive
a disability pension belorr or after the entry
into forre of the new lepisiation.

33. The Government accepted that the im-
puagned mersure consficuted an interference
with theapplicants peaceful enjoyment of pos-
sessions for the purposces of paragraph 1 ol Ar-
ticle 1 of Protovol No. 1. Howrver, they main-
tained rhat the warecference was justified ander
paragraph 2 of {hat Acticte, The measure was
provided for by law, it was m accordance with
the genecal mrterests of the community and
there was a reasonable relaionship hetween the
interferencr and the infornats presued,

34. The Governmand stressed that vhe appli-
cant refaimed bis full right to receive a retive-
meni peasion from the Pension Fund.

35, The gpht o disability pensien benefits
should be subject 1o the ordigary conside-
ratong af conmpensation, namely the basic
principle in the law on liability that the clim-
amt shonld recewve full corupensation, but not
more. fo the Scamen’s Pension Fond 1t had
been seen thata considerable numhber af former
scamen who had paid premyurms to the Fund
and who were no langer considercd capable al

warking at sca dur to disability had heen re

ceiving disahility pensions from the Faned, nat

withstanding the fact that they were in full em.-
pinyment on shore, The applicant was such a
person, He was in (il employment on shore
andd thus carned income 1o support himscld,
but under the farmer ruirs he also recoived a
fisd} disabaliry pension.

16, Afier it had been establishad by the me.
thods preseribed by Iaw, according ro section &
of Act no. 4971974, that there was an opetie
tinual deficit in the Scamen’s Pension Fund,
tic first obligation of ihe Beard of the Fund
was 1o reduer or stop expenditare such as the
paymenr of disalwlity peasions to those who
had uar sufleced any loss of mcome thromgh
thair lazs of fitness o work, as they were de-
monstrably ablc to parfarm work other than as
KEAmen.

I'hesie measures, which curtailed the appli-
cant's oghts (o disabilily benefit, were no more
extepsive than necessary in renins of e afin
they were intended to achicve. Admitledly they
only rurtailed the rigles of these Fond mem-
ber who were na langer able to worl as sea-
men. but this was done in such a way that this
gronq had the full possibitity of earning incemae
on shore, and the majority of thern were in fact
alreatly carning such income.

37, The Government stronpgly coutested the
applicant's view that be could lawfully cxpec
to teceive an undiminished disabubiry penston
from hix pension fund foc the next 20 yeazs in
addirion to receiving his income from full em-
ployment, and that 1is financial plans for the
futeee had been based an this premise, They
pointed out that at na time was the applicant’s
rght uneonditional in the way he maindained,
and the Scamon’s Pension Tand Act, na. 49/
1974 mave him no grounds for harbouring any
such cxpectations. Even ifna amendments had
hieen made to thal Acr, the npplicant had al-
rcady become incligible 9 receive a pemsion,
having vegard to the 1erms of the condsiion
stated in (he final sentence of secton 13 (1).
This clearly stated that no perton was cntitled
to a disability pension i he received equally
Ligh wages for another job which granred pen-
sio rights, and that the pension contd never
he higher than the cquivalent of the loss of in-
come demonstrably incurred by the Fund
rmember a5 a result of his disability. During the
period watil T July 1997 when it was makmng
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pension payments 1o himn, the Scamen's Pen-
sion Fond had noinformation about the apgph-
cant’s employmend earniogs, despite penston
heacfictaries' duty under section 13(4) of the
Act to pravide such information. AL the Line
when the Act was in force, the Pension Fund
il not actively monitor whether disabilliy
pensioners reeeiverl wapges from paid cmploy-
men! at the sane dne a5 deawing enmpenan-
tion payments For example, disabaliy pen-
stoners were not requirecd 1o submil tax returns
ta the Fund. In all likclibonod, the applicant’s
right to reecive compensation had actually ox-
pired hefore 1 July 1997; judging by the infor-
mation snbmitted by the applicant regarding
his imcome as a head of departmend ar Samslap
Hier 1 uly 1997 (<f- his letlzr ta the Conrr da-
ted 12 June 2003%), it could be stated with eor-
tmary thai hc was no longer enditied afler that
date.

M. 'fhe Governinent ceyecked the wicw that
other Tand members had been treared difle-
rently from the applicant when o cante (o the
restriction of therr benefit rights, so resulting
i 7 violating of Article 1 of Prodncol No. | in
comjunchion with Article 14 of the Convention,
There were many Tond members 10 & similar
or identical position to the appliceni

The Goverrment stressed tha( Fuad members
already in recciptafdisalsthey pensions had eer-
tainly not been singled out ax a stnall and iso-
lated gronp of heneltdarics who were expected
to shoulder the entice burden of the Pund’s fi-
nancial dfficnltics, Many other changes of va-
tious types had been made fo the biws and reg-
nlations of the Find ax part of 15 mensurex o
put its fmances on a sound basis, Act no. 44/
1992 being a part of these, and they affecred all
¥uud members tn one way aranother. Thns, o
1994, Act no. 94/1994 and the regulations is-
stied under it had made considerable changes
ta the rights of botl current and potential be-
achciaries of the Fund, The righis of kund
members aped 60-63 to recsive obd-age pen-
sums bad been altered, and considerably se-
duced. These changes also Broupght the rules of
the Scamen's Pension Fund on old-apc pen-
sions fmo line with thosc of olher Yeelandic
penston funds, where entitlerment o draw an
old-age pension generally bepan at the age of
65

It was clear fom the Hgures presented (see
paragraph 13 above} chat the aew rules, which

wurr based on gencral, abjestive and, not least,
complctely relevant considecations, had alffec-
ted nearly 30% of all the members of the Fand
who had acquired active dixability pension
tphts prior to 1he conunencement of Act no,
44719572, and had had cxaclly the same conse-
quences far all those wha were in a comparable
posifion.

3, The Court’s assescrisent

39. The Court reiterates that Aclicle T of Pro-
tovol No. 1, which guarantees in substanee the
right of property, comprises three distinet rules
{see James and Others v. the United Kingdom,
judgnent of 21 Tebmary 1986, Serfes A no. 91,
P 29-30, § 37). The limst, which is oxpressed
in the first sentence of the {imst paragraph and
is of a general nature, lays down the prindple
of peaceful enjoyment of propenty. The second
rule, in the second sentence of the same para-
graph, covers deprivation of possessions and
subjects it oo cerdain conditions. The third, con-
taincd in the second parageaph, recopnises that
the Contracting States sre entitled, amongst
other things, @ control the wse of property in
accordance willh the pencral inrcrest. The se-
vond and thicd rades, which arr concerned with
particular instancrs of iutedference with the
vight to peacciul enjoyment of properiy, are (o
e constrired in the fight of the general princi-
ple lard down in fhe first mile.

According to the Convenlion institufions’
case-baw, the making of contribertions (o a pen-
sion fund may, in certain dircumsiances, cIoate
A proporty dpht and ach a right may be affex -
ted by the manner in which the fund is distril-
ueed (soc Dellet, Tuertas and Vialatie v. France
{dec.), nos. A0832/98, 40R33/9% and 10906/98,
27 April 1999; and Skorkiewicz v. Voland (dev)
no. 39860/98). Moreover, the righrs stemming
from payment of conrobutions to socfal insi-
rance systemns are pecuniary rights for che ponr
poses of Article Lo Protocol Nov. 1 to the Con-
venfion (soe Gaygusuz v, Ansitia, judpment of
16 Scptember 1996, Reports of Judgmenis and
Drcisions 1957, p. 1142, $§ 39-41). Howryrr,
cven assuming that Article 1 of Protocol No. |
puarantees benefits (o per<ons whe have con
tributed to 2 social insnrance syxtem, it canmot
be interpreted as cotitding that pes<on to a pen-
sion of a particulat amount (sce Miiller v. Ans-
tria, no. 5849/72, Commission’s report of 1 Oc-
tober 1975, Decisions and Reports (D). 3, p.
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25; and the above-meationed Sleorkiewicz v.
Poland decision). An inporiani consideration
in the assessment under this provision is
whether the applicant's right to dertve henefits
from the social insucance schenye in guestion
hias been infringed in a manner rexulting in the
impairment of the essence of his peasion rights
(ser Stanislaw Domalewnki v. Poland (dec.), no.
3AGL0/97, 15 Junei 999}

40, In (he mstane case, the applicant had can-
tribuged i the Pension Fond from 1969 to 198!
witder a system according to which he did not
acquire any chaim (o an ideatifiable share in the
i bt only what could be charaeterised asa
right fu receive J penston subjeet ta the fliil-
ment of rertain conditions, Ithasnotheen con-
tended that the measure amaunicd to a depa-
vatien or a measars to control the vse of pro-
pery. However, the parties agreed that the ter-
nination of the applicant’s disability pension
amounted to an inferfercner witl iis ripht to
peaceful enjoyraent of his possessions for the
purposes of the first sentence of pacageaph 1 of
Atticle 1 of Protacol No. L. The Caurt sees no
reason ta hold otherwise

Howcver, the Government disputed the appli-
eaal’s condention that the application of the
new disabiltty criteria to him was unlawfin, dis-
criminaiory and disproportionate to the com-
munity interests pirstail, As regards die fssoe
of Jawlulness, the Coun notes that the sppli-
cant’s argumient was rjecfod by the Jeclandic
Suprewe Court and sess no neadd (o consider
that aspect of the maiter any further, Tt is the
issue of praportionality wihich fies ac the heart
of the caze wnder the Convention.
Accordingly, it will determince whether 2 fair
halanee was strnck betwern the demands of ihe
general interest of the community and the re-
quucments of the protection of the mdivida-
al's (undameatal rights. In this conncctimn, re=
gard will be had to whether nnjustified diffe-
readal treatenent occurred n the instant mse.
Whercas the Government apprached the ease
from a broad angle as raising issnes of funda-
mental pringples periaining o the cnive Ter-
landic pension system, the Court will confine
115 examination to the concrete drenmstanees
af the applicand’s case.

41, At the aiidset the Court takes note of the
Govermment's argnment, based on informa-
tion prowided by the Pension Fand on 14 July
2003, that cven if no amendwrent had been

68 Iitspraken Soriale Zekecheid OR-D1-3005, all 1

made ro the Seamen’s Pension Fand Act 1974,
the applicant had in alf Wleelihood already be-
come incligible for a pension before 1 fuly 1997
hy virtue ol the Iast sentence of scction 13(1)
and thus did nat have a legal ground for cx-
pecting to receive a fll disability pension vatil
the age of 65. The argnment was not revicwed
by the national corrres, bul was apparciily de-
veloped for the first time al the merits slage of
the procecdings nnder ifie Convention and was
refeated by the applicant. The Conetis notcon-
vinced by these submissions, which are based
on facts that are both encertain and nnelear,
andwill nnt asttachany weight co theminits exa-
mination of thrs case, In any cvet, whether the
apylicant, as axgucd by the Govermment, conld
have farfrited his cntitlement to a disability
pension imdera differmmelegal ground s a noat -
ter that (alls outside the scope of the ease, which
concerns thr efiecis of the legisTative amend-
ments that entered into force on 1 July 1997,
42, Although the national authorities’ decision
Lo discontraue payment of the applicant’s dis-
ability peusion was taken without reference (o
his income from his officr job, the Conrt will
have regard to this income in ity examination
of the question of proportionality under Anti-
cle 1 of Protoco! No. | to the Convention.

In that eonnection, the Court notes that the in-
trnduction of the new peasion mies had heen
prompted by lepitimate concemns abowt the
vred to resolve the Pund’s finsncial difficnbies.
Furthermaorce, the changes made to disability
enfiderncnts were based an objoctive erteria,
1.e. an abligatory xenewed medical asscssmend
of gach disabiliy pensioner’s abiliey to carty
oul, not just the same work he had performed
before his or her dizability, but work in peneral
(cf. Buched v, the Czoch Republic, no. 36541/
97, § 75, 26 Novemlycr 2002), the standard that
already applicd in other scctors in Tedland, Ac
eordmg to the Government’s submission, the
new rules on disability assessment were inten-
ded 10 ensure that a considerable number of
formaer scanen did aat reecive disability pen-
stons from the Fund despite being n fll em-
ployment on share, The applicant fell within
that group of disahility pension recipients. One
hundred and (our — over 30% — nf the 336 per-
sons who were i receipt of 3 disability ponsion
on 1 July 1997 experienced n substantial reduc-
tion in their entitlements, Sixty of these experd-
onocd a reduction ranging from 100 o 50%.
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The Court is also mind il of the Government’s
submisston  (hat, concurrently with those
changes, the Pension Tund's old-age prosinns
too had been considerably reduced by virtue of
Actno. 94/1994,

43, Himwever, the Court j5 siruck by the fact
that the applicant belonged to a sraall proup of
54 disability pensioncrs (some 15 % of the 336
persons menttona] abnve) whose pensions,
unlike those of any otber gronp, were discon-
tinued altogether on 1 July 1897, The above-
mentioned legitimate concerns abowt the nerd
ta resolve the Fund's financial difficulries secim

hard ta recoucile with the facl that afier | Tuly
1997 the vast mayority of the 6892 disabiity pen-
sioncrs conlimred (o receive disability benefits
at the same level as before the adoprion of (he

new rules, whereas only a sniall minodty of diz-
ability pensioners had to bear the most drastic
nreasures of all, namely the total loss of their
pension entitlemuends, (v the Court’s view, als

thouph changes made to pension entitlements

may legitimmately take into account the pension

holders” needs, 1the above differential treaiment
in ifself suppgests that the impugned meastve

was unjnstified for the pacposes of Aride 14,

which consideration mnst carry great weight in

the assessment of 1he praportionality issue un-

der Article 1 of Protocol No. 1.

44 The disaiminatory chavacter of the inter-

ference was compoonded by the fact that it al-

fected the applicant in a pactiendarly concrete

and harsh manaer in that it totally deprived

itn of the disability pension that he had been

receiving on a regular basis for neacly 20 years.

e had joined the Find in 1969 and had con-

tributedd o i for nearly 10 years when hic had

his accident, which left himt 1009% unft for

worlt as & scarnan. Under section 13 of the Sea-

nien’s Pension Fund Act 1974, disability was to

be assessed mainly an the hasis of incapacity to

peddorm the job occupicd, and 4o which Pond

memnberahip télnied, ot the time of the injuty.

According to the Icclandic Supreme Conrr,

there was 20 uncquivoacal right (o have disabi-

lity 50 assessed. In the Courl’s view, the appli-

cant conld validly plead an individual legiti-

matc expectaion that his disabilicy wounld con-

tiuue 1o be assessed on the basts of his imcapa-

ity to perform his previous job.

Uegard shontd be had ta the fact that, under

the former nules, gainful employrment was not

incompatible with a Fund member’s eeceip( of

Sehr ERnpcaers
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a fall dizability pension, provided that thatpen-
sion did not exaced the member’s loss of in-
come. Understandably, afier having became
anfit for work as a seaman, and cncouraged by
the pension <ystem to which he had contrbu-
ted aver a numnber of years, the applicant, like
winny other disability pensioners, had pursved
alternntive emplayment whilstaf (he same lire
receiving a dizalality pension.

11 ix stgnificant 1hat when the applicant lost his
pensian on | July 1997 this was not due to any
circumstance of his own but to changes in the
law nleering the criteria for disability assess-
ment. Althaugh e was stifl considered 25%
incapacitated to perform work in geaceaf, the
applicant was deprived of the entirety of Iis
disahility pension entitiements, which at the
titne constiited nn less than onc third of bis
gross monthiy income, as can bedednced from
the fAgures subimtted ta the Conrt

45, Anainst this background, the Court nds
that, as an individaal, the applicant was niade
1o hear an excessive and disproportionate bur-

den which, even havingregard to Lhe wide mar-
gin of appreciation to be enjoyed by the Statc
in the area of social leprsiadan, cannot be justi-

fied by the legitimate community inlercsts -
Jicd an by the anthoritics, 1 would bave been
atherwise had the applicyat been obliged to en-
dure a reasonable and commensurale redie-

vion ratbicr than the total deprivation of his en-

titlernents (see Miilller v. Austda and Skor-

kiewicz v. Poland. cited above, and, mutats
mutandis, jamnes v. the Thnited Kingdom, judg-

ment of 21 February 1988, Scries A no. 98,8 54,

and Lithgow and Others v. the United King-

dom, judgment af 8 fuly 1988, Scries Ano, 102,

§ 124}

Accorlingly there has heen a vislatian of Artis

tle ¥ of Protocol N, 1 1o the Convention in the

applicant’s case.

B. Alleged vinlasion of Article 14 of the Conven-
tion tnken §n compunctinn with Arricle t af Prato-
el N, I

46. (. Red)

47. The Cond, having already wken thosc ar-
Fruments into acconnl in its exarmination of the
camplainl under Article 1 of Protacol No. L,
finnds that no scparate issue arises nnder Article
14 and that, accordingy, it is wRneccssary to
examine the matter wnder these provisions ta-
¥en together.
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I Application of Article 4T of the Convestion
4B. {-.: Red)

A. Pamage

V. Perumiary damage

49, The applicant sought comprnsation for
the praandary damaype he bad saffered 25 a -
sult of the icominatton oflus disability peasion
va 1 fuly 1997, Ue daimed sums totalling 18K
19,524,772 (corretly carresponding to ap-
prosiinately 450,000 enrns (RUR)Y In respect of
the following Hems:

a, 18K 12,632,600  (approximately EUR
141,000} for the toxs of his disability pension
eatitfements, of which (1) 15K 9.473,300 were
for the loss of his own pension (JSK 61,356 per
month untdl the age of 85), and (i) 15K
3,264,300 were for the Joss of child benefits in
respect of his theee childres (sce pamgeaph 17
above);

i, Defanit micrest in respeet of the above from
t Dly 1997 uatil the date of payment, which an
26 November 2007 amnunted to ISK
26,887,172 (approximately ELTR 205000).

80, (.. Red}

51. The Courtissatisfied rat the applicant has
suffered peevmiary damage as a eesolt ol the vi
okation and ennsiders that he sbonbd be awar-
ded compensation in an amount reasonably re-
lated to any prajodice snffercd. T cannot award
hiny thie full amount daimed, precisely becawse
a reasonable and commensurate rednefion in
his entitlement would have becu companble
with his Convention vights (sce paragraph 45
abova). Deviding in the light of the fipuces sup-
plied by the applicant and eguitable conside-
rations, the Court therefore awaeds lum EUR
60,060 op accown! of ilem (a) above aned TUR
15000 for itemn (b}, plis any tax that may be
chargeable on those arosants.

2. Non-~pectmary damage

52. The appheant further asked the Court to
avard e ISKC 3,000,000 {curteady corre-
sponding to approximately EUTR 34,000) in
coinpensation for non-preumiary damage on
acconnt of the suffering and disiTess cansed by
the discrimyimatory deprivation of his disability
prension entillernents and e finandal inscar

ity in which he had been Iefi.

53. Yhe Government asked the Conmrt 1o egjfect
atry claim for non-peaiary damagre.

54. The Conrt cousiders that the applicant
must have saficred avrsdery and distress as a re-
sult of the violation that cannot be campensa-
ted solely by the Conet’s finding of a viofation
in hix case and awards himo EUR 1,500 under
this heading,

B, Casts nnd expenses
(o7 Red.)

C_ Defouls wrerest
(o Red)

For these peasons, the conrt nnanimonsly

1. Iolds that there has been a violation of Ar-
ticke 1 ol Protaen] No. 1 to the Convention;

2. Hnldsthat na separaic ssuc arises under Ar-
ticle 14 of thr Convention in conjimction with
Article 1 of Protocol No. T and that it 15 not
nooessaty ta cxamine the matter uider these
Provistons;

3. Holds

a. that the respondent State is to pay the appli-
cant, within three months from the date on
which the judgment broomes (inal according
ta Articlc 44 § 2 of the Convention, the follow-
ing amounts, (0 be convented 1oio the curren-
oy af thic respondent State at the tais applicabie
ai the date of sevtlernen:

i €75,000 (seventy-five thousand euros) inre-
sprct of permingary damage;

i € 1,500 {one thousand five handred enras)
in respect of non-pecmary damapes

ifi € 20,000 {twenty thonsand euros) in respect
of costs and expenics;

iv any tax that may be chargeahle on the above
amonnls;

b. that from the expiry of the above
mentioned three montlhs inal scttternent sim-
ple interest shall be payabie on the above
amounts atarate egual to the margioal lending
vatc of the Enropean Central Bank during the
defadt prriod plus three parcentagie poiis;

1. Dismisses the cermainder of the applicant's
claim for just salisfaciion.

Concusting apinion of judge Thomasson

I agree with the majority that in the prosem
case Article 1 of Irotacol Na.l has been
hreached.

However, my conclusion #s based on different
grounds,

In a situation of hinated financial resonrces and

70 Eitepeaten Socaale Zehrtheid A0-01-2805, ofl, 1
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in the mtecest of npholding a fair social insu-
rance sysiem, a State must be free to change the
condrtions for entillement (o a disability pen-
sion. Tn this respeet, the majority's approach
docs not seem bo be differend from min,

The majoriry attach muoch weight to the dis-
criminatory character of the measure. They
nnfe in this contexr thae (he spplicant Tost his
disability peasion completely, whereas 25% of
the disabilily prosioners continued o receive
disability benefits.

I have difficulties in following chis reasoning
since, i iy view, the fact that only 155 of the
pensioncrs lost their whole persion cannat in
itself lead to (he condusion that the mcasure
was tainted with onodified differential toeat-
menL 'The applicant lnst his pension aicr his
disaliliey was assessed ancw by a physician who
formnd ham fir for work im general. This means
that his sitmation cannot be compared with that
of nither dhsability penstoncrs whose Joss of ca-
paclly for work was consideced to be more se-
rious and vho therefore continmed 1o receive a
full or hmited disability pension.
Nevertheless, [ agree with the majority chat the
application of the now rales affecied the appli-
canl in such n harsh mannecr that he suffered an
excessive busden vs a resolt of the changes to
the social security systern. Tt is trae that he
earned a salary from fulf-tinve employinent and
that he retmned his full Apht o recerve a retire-
mend peosion. Howeyer, alter 3 physician in
1997 had established the percentage of his dis-
ability under the now niles, (he applicant lost
the pension which iz had been receiving overa
period of 20 years immediatcly aftec diat as-
sessment, [Uis this Jack of an appropriate tran-
sidonat perfod, which could haye allowed the
applicant o adapt his sittation ko 1he now cir-
cumsiances, which amnounts in sy view (1 a vi-
nlation of Article of I'rotocnl No. 1.

NDOT
Op het acrslo ganicht ech spertaculair arrest,
Liskand kiost vaor Cen strangear atbaids-
ongeschiktheidscriterivm in da invaliditails-
verzckering vaa 2oeliadan. In planiz van
angeschikihiesd voor hol wark van zeaman
{nigeo arbefd) wordl ongeschiktheld voor work
in het glgomeen Naonvormende arteid (n het
algemenn} het erilacinm. Na ech hes-
hoaordeling ann do hand van het nievwe

aritedum, wardt Asinundssons uitkering
stopgezet- Het hol acht dit In strijd met het
racht op tigendam, heschormd 1o art. 1 van het
Carsie Protacol bij hat EVRM. Het algeheul
stopzolren van de witkering is dispraportioncel
{rav. 36, slot). Boveadion zijn er valgens hot
hof sterko annwiizingen dat do maalregel
dlseriminerand I8, nu zij asn hotrekkelijk klnine
aroen van de witkorinpsparachtigden tref,?

Do voreiding is natour(ifk groot dit Berast to
axtrapolendn naar de reconiea An Aanstaands
ingrepon in de Nedatlandza arbeidsangesehiki-
hetdsvrrzekering. Het valt bljveorbnald niet uit
te sluiten Jot WA e na cen harheoordeling
ap grond van het pistnee Sehatllngshesluy ints
vorgelijkhanrs als Asmundsson averknmil: de
intrekkdng van de yitkesing is zuiver het govola
vaf aan wetswijziging, ning van enige
verandering in do laestand van botrakkene, do
ingetrokkon uitknring vormde frnoaanzienfijk
deel van hel maandinkomon, (erwijl hetrk-
kanr ook op grand van de picuwe onterfa in
zrkero mats prhaidsongeschilktis (val. rov. 35,
slot).

Voorzichtighodd Wikt me echior gqoboden, Zo
avarweeqit het hof uindoukkelijk (rav, 31 slol)
dal hat 7ijn benordeling toespitat op de
cancrate omstandighaden van dit individirele
geval. Verder avorweagt hat hof dat art 1
Eersta Protoco! geen recht gaedt aop een
wilkering vAn oon bapaalde haogle {rov. 30) an
dm saten bi) de inrichting en aanpassing van
sonialezekerheidsrachtan ecn ruime
heoordefingsmarge habhen, 7ij het dai die in
dit geval is overschredon {rov. 36).

Van groot bolang ljke mij aok «dat hot hof
voaoral zwaar til Aaan de omstandigheid dat da
uitkaring van do ena an da andedo'dag volledig
is ingelrokkrn, (Waarbij sen ovrrpgangstermijn
van b joar konnefijk nict relovant is: dat het
nieuwe criterinm in 1982 iz ingevacerd an ears
in 1997 is toogepast mankt de Inkameans-

Vgl THRM 16 scptember 1596, ~U57Zn 1997/83, NI
19987738 {Gaypusuz) en GJ. Vonk, “Soral security
ad propery: Gaygusuz and after™, jn: LI Laaf c.a.,
The right to property, p. 145154

Rov. 34. In haar conetirring opinior geelt rochter Tha-
massen a:in hict op dit pant nict eons e zim mer hiat
merrtherhicidsoardest dat cen maatrepel slechts cen
beperkt decl van cen yrotere groep treit is op zichzelf
peen discraminatic.

Sdn thegevery
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] tonigval ntrt minder abropg. Over esn

] gedecltalifke en evonredige verlaning van i

: nilkering zou het bof anders hebhen geoor
ook {rov. 36), Mogatijk vormil de mogelijkhieid
s van “algeschatte” WAQ ars om pan WW-
Uitkering aan te vragen voot Or pist-benutin
resteapacitelt voldorpde varzanhting van do
intrekking van de arbaidsongeschilaheld=-
witkering. N is pen WW-ditketing “cindig” en
qolden ar asnvallondy voarwaarden tsollicien
tioplicht}, maor i fijkt wel dat het bestarn van
ean andare regoling moe mag wogen In de
benordoling van de evenredighoid van de
mantragol. Daarbi] is varvelgons wel van
balang hoe stark Oe vitkeringsvoarwaardon
abwifken van do owde réqoting.

3 Het is ook good om 10 hedenken dat de
; “nionws WAO" die In 2006 vaor volledig en
! dubrzasm arboidsongeschikts warknemers yal

warden ingevoced, in heginse! nirt voor do
hoidigs WAO-gerechtigden qaat geldan, ik
denk niet dat hnt pigondomsrecht van art, 1
Ecrmc Protacal in baald ko,

Eon ballrtje dat nog wef zot kunnen wordrn
opgepooid is dr vinag of het avergangsrecht
rond do herbroordelingroperatie aan dr hand
van hat plevwea Schottinpshesioft spoort met
het rigondomsracht in eombipatie mnt hat
discriminatiavarhod Aanvankelifk roudon

S5+ ars hicrvan worden vitgezonderd, na de
actios van do honden wend dezé qreng in hat
Sociaal Akkoord varlaagd naar S0 janr.
Woeliswaar zijn ef goete radennn e bedepken
am oudar worknicmrs andors (0 behandalen,
omdat himn kapsen op do arbeidamarka
goringer 7ljn en i in do regal al langar eon
itkerlng ontvangen. Maor wannaer dic
leeftijdsgrons kannolijk niet alleen van aen
heonrdeling van hat gowlcht van dorgelijka
objeclieve factoran afhangt, maar van de
vetkoopbaarhcld aan do maatachappij, bonten
2ij wel aan gawlehtin. Eeo leeflijdsgrens die
mat een peanansteack met vijf jaar wardt
veylaagd, kan immers baast nfot golsasecrd zijn
! ap een gned doardachee afweping van
| objaeiiave fackaren, wat aen rechivaardigiogs-
grand zou kennen hebben vormen. Het s op
zich prachiig dat de watqover of dr minister
ingrigpende maatregolan witlen annprssen als
ermaatschappoefijk vorzal ontstant, maar dot
maakt dla mantregelen vaory deganen die or
onder blijven vallen nfat minder zuan. Ik gesl
tae; gazien do heonrdelingsmarge van staten

e e it e, i Tt 4 i o 4] U2 WAL

pn gezian het op zichzol vordedighare
andacscheid tusnen oudrra en jongerns
werknemers, is de kans van slagea viin 7o'n
beroop vrij goring.

B. Barentsen

Diversen

Centrale Raad van Beroep

26 oktaher 2004, or. 02/3815 AAW {Rectifica-
tie)

{mis. Spaas, Scholtel, Bruning)

Niet tijdig hestuit ap asvvreag, Wettelijke
rmnte. Ingangsdatum,

{Awb arL B73; Ba=nloit bos[istapmijnen so-
cinle verzekerinpswetien ore. 8

Zaolz de Raad reeds eerder hecht ovarwogen, Zie
ondar mece «USZs 2002309 en alBe 20047128, is
i gon sfluatie waarin niat tijdig op de asnvraan is
besflst, wotrelife remte versehuldigd vanaf e
porsto dag aa de masnd volgende op dic waarnin di-
terhijfk op do Aamvrosg had moeten worden besliaeT
Ate R, )
appellant,
en

de Raad van bestunrr wan fiee Uivorringsinsti-
it werkyemersverzekeringen,

gedangde.

L. Ontstanti en Joop van het goding

Moct ingang van 1 januiari 2002 B de Wet strives
fuar mitvoctingrarganisatic werk cn inkomen
in werking getraden. Ingevolre de Invocrings-
wel Wet strucivor nitvoeringsorganisatie werk
cn inkomen treed( in dit geding de Raad van
hestour van het Uitvorringsinstinral werkne-
mersrerzekeringswelten (Uviv) in de plaats van
het Yandelijfk institaut saciale verzdeeringen
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